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ABATEMENT OF NUISANCE, 
Vide Nuisance. 


ACCORD AND SATISFACTION. 
The payment of a lesser sum than the amount claimed, -where the amount 
in question is unascertained, will support the plea of accord and satisfac- 


tion, Mathis v. Bryson, 508. 


ACTION. 
Vide Execution sar, 8. 


ADMINISTRATION. 

1. The law presumes that every administrator settles up the estate in his 
hands within two years. In an action, therefore, on agreement to pay 
a debt when a certain estate is settled, if two years have elapsed from 
the date of the administration, the plaintiff has a prima facie right to 
recover, and the burden of showing that the estate was not settled, is 
thrown on the defendant. Ingram v. Ingram, 138. 

2. An agreement between persons interested in an estate, the consideration 
of which is not to bid against each other at the administrator's sale, is 
against the public policy, and void. bid. 

3. In a contest as to the right of administration, there are strictly no plain- 
tiffs or defendants. All applicants are actors, and some may withdraw 
and others come in, at any time during the progress of the cause, even 
after an appeal from the County to the Superior Court. <Athins v. Me- 
Cormick, 274. 

4. The next of kin of a deceased person, after the widow, have the right 
amongst them of administration on the estate of a deceased relative, but 
this right is not vested in one more than another, and the degree of pro- 
pinquity does not give a legal priority. The court should select from the 
class, the person best qualified to take care of the estate. bid, 

5. In the appointment of an administrator, a person who cannot write, nor 
read writing, and has no experience in keeping accounts, or in settling 
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estates, is incompetent, within the meaning of the statute, (Rev. Code, 
ch. 46, sec. 3.) Stevenson v. Slevenson, 472. 

6. Where a Judge is vested with a discretionary power in making an ap- 
pointment of administrator, but refuses to exercise such discretion, and 
appoints one whom he erroneously supposes he is bound, in law, to ap- 
point; Held that an appeal would lie to this Court, and the decision should 
be reversed, and the cause remanded, that he might proceed to exercise 
a sound discretion in making the appointment. bid. 


Vide Diciry or pests, 1; Pieapine, 4; Star. or rravps, 1. 


ADVANCEMENT. 
Vide Srarure or Limitations, 5. 


AGREEMENT—VOID FOR ILLEGAL CONSIDERATION. °* 
Vide ApminisTRATION, 2. 


AMENDMENT. 
Kvery court has the power to.amend its own records, so as to make them 
conformable to the truth. Parsons v. McBride, 99. 


APPEAL. 

1. Where an appeal was taken to the Superior Court from a judgment on a 
motion to quash the return of a mandamus against justices, one set of 
them, who had been treated as an adversary party in the proceeding, had 
aright to appeal. JfcCoy v. Justices of Harnett, 180. 

2. There is no necessity that an appellant should himself sign, or otherwise 
execute, the appeal bond. Cohoon v Morton, 256. 

3. Where a judgment rendered before a justice of the peace is appealed 
from, and the parties, by consent, withdraw the appeal, the judgment is 
restored. Mathis v. Bryson, 508. 

4. Where a Judge refuses to exercise a discretion with which he is invest- 
ed, from a mistaken opinion that he has no such discretion, it is a proper 
ground foran appeal. Stevenson v. Stevenson, 472 

5. An appeal upon exceptions to the report of a jury ordered to lay off a 
road, only embraces the exceptions, and not the merits of the petition. 
Anders y. Anders, 243. 


Vide Ca. sa. Bond; Practice, 5; Recorpart. 


ARBITRAMENT. 

1. A provision in a bond to submit to certain arbitrators “the division 
and settlement of our father’s estate,” necessarily involves the enqui- 
ry, what constitutes that estate. An award, therefore, that a certain 
slave, claimed by the executor in his own right, should be sold, and 
the money distributed among all the parties to the submission, was with- 
im the scope of the submission, and was obligatory on the executor. 
Brown v. Brown, 123. 
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2. Parol evidence is not only admissible, but necessary to show what mat- 
ters were acted on by the arbitrators. bid. 
Vide Contract, 8. 
ARREST. 
What is an arrest, is a matter of law. Whether an arrest was made in a 
particular case, is a matter of fact depending on intention, and is to be 
decided by the jury. Journey v. Sharpe, 165. 


ASSENT or AN ADMINISTRATOR TO DISTRIBUTEE’S POSSESSION. 
Where an administrator assented to the possession of a distributee’s sup- 
posed share of the estate, upon condition that he should thereafter give 
a refunding bond, which condition is not complied with, the administra- 
tor may recover the property from such distributee. Howell v. John- 
ston, 502. , 
Vide Srar. tr. 8. 
ASSETS. 
Vide Pieapine, 4. 


ATTACHMENT. 
1. After a defendant has appeared and pleaded in chief to an attachment, 
it is too late to object to errors in the form of the attachment. Symone 
v. Northern, 241. 
2. Money in the hands of a clerk and master in equity, arising from the 
sale of land for partition, may, after an order for distribution, be attached, 
and the clerk and master may be garnisheed in respect thereto. Gaither 


v. Ballew, 488. 


ATTORNEY AT LAW. 
A power of attorney, signed by the purchaser of a note, in the name of the 
payee, is sufficient authority for an attorney at law to appear in @ cause 
in court, although the agent has no written authority to make the power. 


Johnson v. Sikes, 70. 


AUTREFOIS CONVICT. 
Vide Pieapine, 2. 


BAIL. 
Vide Scr. Fa. ro suBJECT SHERIFF. 


BAIL-BOND. 
1, An inconsistent recital in a bail-bond, as to who was the plaintiff, may 


be rejected as surplusage, where there is enough besides to show who 
really was the plaintiff. Zurner v. White, 116. 

2. So, where the bail-bond was assigned to A, “the plaintiff therein nam- 
ed,” and the bond showed that the plaintiff was B; Held that B was en- 
titled to the remedy by sci. fa. bid. 

Vide Deep, 6; Inpemnirty. 


BAILMENT. 
An action on the case will lie in behalf of a bailor, against one who commits 
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a trespass upon the property bailed; and the plaintiff is entitled to at 
least nominal damages, though no actual injury is done to the property. 
White v. Griffin, 139. 

Vide Diticence, 1, 2,5; Strat. Lim. 8; Excuance or Goons. 


BEQUEST—CONSTRUCTION OF. ° 

1. The grammatical construction of a clause in a bequest will be disregard- 
ed, if it becomes necessary, in order to arrive at the intention of the tes- 
tator. Roberts v. Watson, 319. 

2. Where one bequeathed a female slave to A, a son, for life, remainder to 
B, a son of A, and added: “ and if the said woman hath increase, to be 
equally divided among all Ais children,” it appearing that, at the time 
the will was written, A had several children besides B, but B had none, 
at that time, though he had children afterwards, it was Held that the 
pronoun, “ his,” referred to the children of A, and not to those of B. Jbid. 


BOND. 

A ca. sa. bond made payable to a firm without the designation of their 
christian names, is a nullity, and a judgment rendered thereon is void. 
Cohoon v. Morton, 256. 

Vide Apreat, 2; Comrounnine, &c., 1, 2, 3. 


BOOK DEBT. 
Vide JurispicTIoN. 


BOUNDARY. 

Where the beginning call in a grant is for a stake, and all the rest of the 
description is course and distance, the location of the land is impossible, 
on account of the vagueness of the description. J/ann v. Taylor, 272. 

2. Where, in the3description of a tract of land, an ascertained or natural 
object is called for, the same must be reached by one straight line, irre- 
spective of course and distance; and when such ascertained or natural 
object is of an extensive character—such as another tract of land, a river, 
or a swamp—this line must be run to the nearest point in such object, 
likewise disregarding course and distance. Campbell v. Branch, 313. 


BRIDGES. 

There is no authority given by the Legislature to County Courts to build 
bridges over navigable streams, without making draws so as to admit the 
passage of boats and other craft navigating such streams. State v. Dib- 
ble, 107. 

BURGLARY. 

1. A smoke-house, opening into the yard of a dwelling-house, and used for 
its common and ordinary purposes, is, in law, a part of the dwelling, 
in the breaking and entering of which a burglary may be committed. 
State v. Whit, 349. 

2. There is no presumption of law arising from any fact, that a felonious 
breaking into a dwelling-house was committed in the night-time, rather 
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than the day ; and before a defendant can be convicted of burglary, that 
fact must be proved, either directly or indirectly. bid. 


BURNING WOODS. 

1. For one, clearing a new ground, to let fire escape into his wood-land, 
whergby an extensive and injurious burning of the woods ensues, it is 
not such a setting fire to his own woods as is contemplated in the Act of 
Assembly, Revised Code, ch. 16. Averitt v. Murrell, 322. 

2. Where b person working his new ground, within twenty-five yards of 
woods, puts fire to log-heaps, when the weather is calm, but afterwards, 
the wind arose and drove the fire with irresistible violence into the 
woods, he is not guilty of negligence, so as to subject him for damages 
done by the fire. Same vy. Same, 323. 

CART-WAYS. 

Under the 10th ch., secs. 33 and 35 of the Rev. Stat, a petitioner who has 
acquired a right, by order of the court, to have a cart-way over the land 
of another, and who has afterwards obtained title to the servient tene- 
ment, has a right to obstruct and discoutinue such cart-way. Jucocks v. 
Newby, 266. 

CA. SA. BOND. 

1. No judgment can be taken upon a ca. sa. bond, if the debtor appears 
and answers when called at the court to which he is bound, although 
his surety does not surrender him, Afears v. Speight, 420. 

2. But on an appeal to the Superior Court, the debtor is still bound to ap- 
pear, when called in the regular course of the Court, and failing to do so, 
the plaintiff is entitled to a judgment on the appeal bond. bid. 

3. Where a judgment, and a ca. sa. upon it, were taken in the name of a 
firm as sucli, without designating the individuals composing it, anda ca. 
sa. bond was taken payable to the firm so described, it was Held that no 
judgment could be rendered on it. Cohoon vy. Morton, 256. 


CERTIORARL 
Besides the ordinary office of supplying the place of an appeal, under peeu- 
liar circumstances, the writs of certiorari and recordari may be used as 
writs of error and false judgment, respectively ; in which cases all that 
can be discussed is the error alleged to be apparent on the face of the 
record.. Jiurtsfield v. Jones, 309. 


CHOSE IN ACTION, 
Vide Retease. 

CLERK AND MASTER IN EQUITY. 
Vide Arracument; CoLor OF TITLE. 


COLOR OF TITLE. 
A deed made by a clerk and master in equity after he goes out of office, 
upon a sale made by him while in office, is color of title, though not oth- 
erwise operative. Williams v. Council, 206. 
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COMMON RULE. | 
Vide Esecrment, 1, 2, 3. 


COMMON SCHOOLS. 
Vide Roaps, 3. 


COMPOUNDING AN OFFENSE. 

1, Where a bond was given in lieu of, and for an indemnity against, a forged 
note which is surrendered, and a part of the contract is, that the indi- 
vidual, upon whom the forgery was made, was not to appear against the 
accused unless he should be summoned, such bond is against the policy 
of the law and void. Thompson v. Whitman, 47. 

And this, although it is expressly declared by the parties, at the time, that 
the new security is only given as an indemnity against the forged instru- 
ment, and not to compound the offense. Jbid 

2. Where the obligee represented to the obligor in a bond, that a relation 
of the latter had ‘committed an indictable offense, and procured the bond 
in question to be executed, by agreeing not to prosecute for such offense, 
it is void—whether any such offense had been committed or not. Gar- 
ner v. Qualls, 223. 

3. A bond, conditioned that the obligee shall not appear as a prosecutor, or 
a3 a witness against the defendant in a criminal proceeding, whether it 
be a case of felony or a misdemeanor, is null and void. Vanover v. 
Thompson, 485. 


COMPROMISE. 
The compromise of a doubtful claim to land, and a conveyance of the dis- 
puted land from a daughter and her husband to the father, were properly 
left to the jury on a question as to the fairness of the conveyance of a 
deed from the father to the son-in-law. Black v. Caldwell. 150. 
Vide Contract, 8. 





CONDEMNATION OF LAND. 

Under the charter of the Norili-Carolina Rail Road Company, only such 
benefits and advantages as are peculiar to the particular tract in question, 
and not such as are common to all the lands in the vicinity, are to be 
taken into the estimate, and the amount deducted from damages to land, 
taken for the use of the road. Freedle v. the North-Carolina Rail Road 
Company, 89. 

CON DITION. 
Vide Conrract, 9. 
CONSIDERATION. 

Vide Comrounpine, &e., 1, 2, 3; Eviwexce, 7; Contract, 11; Deep, 3; 

Fravup anp Conveyance, 4. 


CONSTABLE. 
Vide Orrictat Bonn. 
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CONSTITUTIONALITY OF A LAW. 
A law that alters the legal rules of evidence, and receives less or different 


testimony than the law required at the time of the commission of the of- 
fense, in order to convict the offender, is an ex post facto law within the 
meaning of the 10th section of the Ist Article of the Constitution of the 
United States, and of the 24th section of our Bill of Rights. State v. 
Bond, 9. 


Hence, a person cannot be convicted under the 90th section of the 34th 


chapter of the Revised Code, for an offense committed by his agent before 
the code went into operation, which section made the offense of the agent 
evidence that it was done by the consent or command of his principal, or 
employer. bid. 


CONTRACT. 


1. 


cr 


9. 


A deed conveying one’s active services for five years, passes no property 
in the person making it, but gives a chose in action, and is not agaist the 
policy of the law. Jhillips v. Murphy, 45. 

One's agreeing to work with his own slave for another, by the day, gives 
the employer no interest in the slave so as to entitle him to bring an action, 
or to deprive the owner of a right of action, for taking away the slave 
while so employed. Carter v. Streator, 62. 

A guaranty, at the time of a contract between two or more persons, is 
binding upon the guarantor, because it is founded upon the consideration 
existing between the principal parties; but if it be made afterwards, 
without any new consideration, it is not obligatory, and putting it in 
writing (if not under seal) will not help it. Green v. Thornton, 230. 
But such new consideration need not be expressed in the writing; it may 
be proved by parol aliunde. bid. 

Where there is an entire executory contract, and the plaintiff has per- 
formed a part of it, and without legal excuse, and against the consent of 
the defendant, refused to perform the rest, he cannot recover any thing 
fur the part performed. Niblett v. Tlerring, 262. 

A cabinet-maker agreed with a merchant to make an article of furniture 
and deliver it to the latter in payment of a debt which he owed the mer- 
chant. After the article was begun, the mechanic went into co-partner- 
ship with another, and the two finished and delivered it.. Held, that this 
new firm had no right to make a new charge and recover for the price 
of the property, but that it was subject to the terms of the original special 
contract. Joyner v. Pool, 293. 

Where a contract is so obscurely worded that the court cannot tell what 
its meaning is, it is error to leave it to a jury to pass on its meaning, but 
the court should tell them it could not be recovered on. Silverthotn v. 
Fowle, 362. 

An agreement, the consideration of which is the compromise or arbitra- 
tion of a right which is doubtful, or supposed by the pesties to be doubt- 
ful, is valid. Afayo v. Gardner, 359. 

B agreed with A, that ‘if the latter would sell the former's land for more 
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than $1500, he might have all he could get over that sum. A sold it on 
a credit for $1800, and bonds were taken, payable to B for the whole 
sum, which B accepted, and gave a bond to make title. eld that A 
was not entitled to his compensation until the money became due and 
was collected, or might have been. Joice v. Bohanan, 364. 

Vide Excuance or Goons ; NecotiasLe Note ; Pusiic agent ; Reasonanip 
TIME, 

CONTEMPTS. 

The Act of 1846, concerning attachments for contempt, (Rev, Code, ch. 34, 
see. 117,) by which the court is required to have the particulars of the 
offense specified on the record, gives no right to an appeal, nor to a writ of 
certiorari, in such cases, State y. Mott, 249. 

COPARTNERSHIP GOODS. 

An execution which comes to the hands of a sheriff, after the assignment 
of partnership effects by one of the firm, in satisfaction of partnership 
debts, although tested before such assignment, does not, by relation back 
to the teste, overreach it; and consequently, the sheriff in such case, may 
lawfully return nulla bona. Wait v. Johnson, 190. 


COSTS. 

Costs cannot be given against one to whose use a suit is brought. Lea v. 

Brooks, 423. 
COVENANT. 

Where J. L. agreed to make good to the plaintiffs, certain sums, which they 
had paid as sureties for his son, out of that part of his estate which his 
said son would he entitled to at his (J. L.’s) death, and covenanted, by 
deed, to pay such claims as said sureties could produce on or before the 
death of J. L., in a suit brought against the executor of J. L., it was T/eld 
that it was not necessary to show that the sureties had exhibited their 
claim to J. L. in his life-time. Cuthbertson vy. Long, 444. 


CURTILEGE. 
Vide Berewary, 1. 
CUSTOM AND LICENSE. 

A license to enter upon land and to take fish, cannot be implied by proving 
a usage, or custom, in the country at large, for every person to enter upon 
such lands and take fish. Winder v. Blake, 332. 

An indefinite number of persons are not capable of taking by grant, nor are 
they capable of accepting a license, except in the case of inn-keepers, 
shop-keepers, and the like, who undertake to serve the public. bid. 

No eustom-can be recognised as having grown up in this country, the effect 
of which is to supersede the common law. bid. 

DAMAGES. 

1. In an enquiry of damages arising from the ponding of water upon land, 
the plaintiff has a right to have the question submitted to the jury, whe- 
ther the overflowing complained of was, during the time alleged, injuri- 
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ous; and any former benefits the land may have received from such 
overflowing, had nothing to do with the question. Kimel v. Kimel, 121. 
Vide 9. 

2. Where the loss of an eye was the direct and immediate consequence of 
exposure to which the plaintiff was subjected by removing the roof of 
his house, it was Held that it might be considered by the jury in aggra- 
vation of damages in the action of trespass, q.c. f. Zatchell vy. Kim- 
brough, 163. 

3. A warranty on the sale of a soda fountain, that it was in good condition, 
is broken, if from an inherent defect in its construction, it was liable to 
get out of order from time to time, and from that cause failed to answer 
the purposes for which it was designed, although it was in a condition 
to make good soda-water on the day of sale. Pritchard v. Fox, 141. 

4. The measure of damages in a case of warranty is the difference in the value 
of the article, provided it had been in good condition, and its value as 
it was in its then state. Ibid. 

5. In an inquest of damages upon a judgment by default, nothing that would 
have amounted to a plea in bar to the cause of action, can be given in 
evidence to reduce the damages, Garrard vy. Dollar, 175. 

6. The measure of damages against a vendee for refusing to perform his con- 
tract for the purchase of land, (the vendor having offered to do all that 
the contract required of him,) is the purchase-money with interest. bid. 

7. Where occasion was sought, under color of process, to wreak one’s ven- 
geance on an individual and his family, by harassing and insulting them, 
the jury were properly instructed that they might give vindictive damages, 
Louder v. Hinson, 369. 

8. In trespass or trover, the defendant, for the purpose of lessening the 
the damages, cannot avail himself of any thing which diminishes the 
value of the property while in his wrongful possession. Carter vy. 
Streator, 62. 

9. If water be ponded back on the land of another by the erection of a 
mill-dam, he is entitled, in the remedy by petition, to nominal damages, 
whether there be actual damage or not. Wright v. Stowe, 516, 

Vide Evipence, 14. 

DATE. 

Vide Deen, 2. 

DECLARATIONS AND ADMISSIONS. 

Vide Evipvence, 15, 16. 

DECLARATIONS OF A SLAVE. 

Vide Evinencer, 15. 

DEED. . ’ 

], A deed in trust was made to one who had no knowledge of its exéct- 


tion at the time, but shortly afterwards, on being informed of the fact, by 
the draftsman of the deed, he assented to it, agreed to act as a trustee, 
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and appointed an agent to get possession of the property, who had the 
deed registered, and proceeded, as agent, to demand and sue for the pro- 
perty ; Zéeld, that this was a sufficient delivery of the deed, though it 
had never actually been in the hands of the bargainee. Green v. Kor- 
negay, 66. 

2. The date of a deed which is proved to have been delivered, is prima 
facie evidence that it was executed on that day; but where it is proved 
that it was signed and sealed, but not delivered on that day, it has no 
operation, until such time as it is shown to have been delivered, and un- 
til that tine, any declaration made by the grantor, affecting the title, is 
evidence. Newlin v. Osborne; 157. 

3. A deed is good in a court of law, notwithstanding any fraud in the con- 
sideration of it, or in the false representation of a collateral fact, which 
induced the party to enter into it. It is only fraud in the factum, which 
will amount to a defense in a court of law. Gwynn v. Lodge, 168. 

4. A deed executed by the husband, for land belonging to the wife, his 
own name only being inserted in the several parts of the body of the 
deed, which is subsequently signed and sealed by the wife, and her privy 
examination taken, does not pass the estate of the wile. Aerns v. Pee- 
ler, 226. 

5. A bond given by a slave, with a freeman as surety, is against the policy 
of the country, and void as to both. Batten v. Faulk, 233. 

6. The entry of the usual formula of an assignment of a bail-bond, with the 
sheriff's name in the body of it, and the usual form of a seal attached, 
without the sheriff’s name being set down to the same, is not a good 
assignment, under the act of Assembly. J/ardy v. Andrews, 476. 

Vide Fravpuient Conveyance, 1, 2, 3, 4; Reeisrratioy, 1, 2, 3. 

DELIVERY. 

Vide Deep, 1, 2. 


DESCRIPTION. 
* Vide Execution Sarr, 5. 
DEVISAVIT VEL NON. 

1. The influence which destroys the validity of a will, is a fraudulent influ. 
ence, controlling the mind of the testator, so as to induce him to make a 
will which he would not otherwise have made. Marshall v. Flinn, 159. 

2. A provision in a will that a certain female slave “ will be set free, if she 
behaves herself as a good character should do—to be under the care of 
ty daugliter J. and her daugliters,” conveys no interest, either legal or 
equitable, to the daughters of J. Malloy v. MeNair, 297. 

3. ‘Where a script was attested by three witnesses, one of whom was in- 
competent on account of a pecuniary legacy, and afterwards a legacy 
was transferred from one legatee to another, by erasing the bequest in 

, one part of the instrument and interlining it in another, as to which acts 
one of the competent witnesses to the first execution, and the one taking 
the legacy, again attestedut, the alteration in no wise affecting his lega- 
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cy; Held, that the script, in its altered condition, was duly attested. Jbid. 

4. Where a decedent had two drawers, in one of which he kept his notes, 
deeds, and other papers of value, carefully arranged, together with his 
money and other valuable effects, and in the other, he kept some papers 
of little value, carelessly deposited, with some effects of very small 
value, it was J7eld, that a holograph script, found in the Jatter place, 
could not be proved as a will, under the statute, (1 Rev. Stat.ch. 122, 
sec. 1;) for that the articles found with the script, could, in no just sense, 
be called “ the valuable papers or effects” of the decedent. Litile v. Lock- 
man, 494. 

Vide Evipvence, 6. 


DIGNITY OF DEBTS. 

1. The claim which a purchaser at sheriff's sale has against the defendant in 
an execution, on account of a defective title, is but a simple contract debt, 
and an executor who pays such a claim in preference to a judgment cred- 
itor, is guilty of a devastavit. Laws v. Thompson, 104. 

2. A purchaser at sheriff's sale, who gets a defective title, has no right to 
take the place of the creditor by substitution, and thus bring to his aid 
the dignity of such ereditor’s debt. bid. 

3. Equity never interferes against creditors. bid. 


DILIGENCE, NEGLIGENCE, &c. 

1. To work a hired slave at the business of blasting rock, in the night-time, 
when fragments of falling rocks could not be seen, would not be taking 
ordinarily reasonable care of such property. Couch v. Jones, 402. 

2. But if a hired slave of his own accord, against the directions of the hirer, 
without his knowledge or consent, in the twilight, when his presence 
was not easily discovered, took the place of one of the regular hands at 
that business, and was killed by a falling rock, the bailee would not be 
liable for the loss. bid. 

3. The killing of a cow, or other animal, on a railroad, by the train’s run- 
ning over it, is not, of itself, proof of negligence. Scott v. Wilmington 
and Raleigh Rail Road Company, 432. 


EJECTMENT. 

1. The general principle in an action of ejectment, is, that the plaintiff must 
prove the def-ndant in possession of the premises sued for, not withstand- 
ing the confession of “lease, entry and ouster” in the “common rule.” 
Atwell v. MeLure, 371. 

2. The principle of the rule is to prevent surprise on the party who makes 
himself a defendant. bid. 

3. But where a person, served with a copy of the declaration after leaving 
the premises, entered into the common rule, and contested the mat- 
ter upon the validity of the title deeds, there being no question as to the 
identity of the land, he shall not be heard to say he was not in pos- 
session when the declaration was served on him. bid. 
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4. The beginning of an action of ejectment is the serving of the declaration. 

aon 

5. Where a deed of bargain and sale, reciting its object.to be to secure the 
premises to the sole and separate use of the bargainor’s daughter, and a 
consideration of one dollar moving from the bargainee, conveyed the 
same to the said bargainee and his heirs, in trust for the sole, separate 
and exclusive use of the said daughter and her heirs, on the death of the 
daughter, leaving children, her heirs-at-law ; Held, that the said heirs-at- 
law could not maintain an action of ejectment; but that the legal estate still 
remained in the trustee. Bruce v. Faucett, 391. 

ENDORSEMENT. 

The owner of a bond on an individual, with a surety to it, endorsed it with- 
out recourse upon the endorser, as the consideration for property bought 
of the endorsee, having first cut the surety’s name from the bond; it was 
Held, that the endorsement amounted to a valid consideration in the con- 
tract of purchase. Gwynn v. Hodge, 168. 


ENROLLMENT. 

When the report of commissioners, making a partition and appropriation, is 
confirmed by the court, and filed in the papers of the case, it is enrolled, 
go as to meet the requisition of the Act of Assembly. Archibald y. Da- 
vis, 133. 

EQUITY. 
Equity never interferes between creditors. Laws v. Thompson, 104. 


ERASURE. 

Vide Evipence, 6. 
ESTOPPEL. 

Vide Party To a svt. 
EVIDENCE. 

1. A law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
prohibition of the constitution. State v. Bond, 9. 

2. A party who becomes bound by acquiescence in a defective judicial pro- 
ceeding, may give such proceeding in evidence in his favor. Archibald y. 
Davis, 133. 

3. A stockholder in a bank is not a competent witness to establish a debt 
due to the bank. Stevenson v. Simmons, 12. 

4. One who believes in the existence of a Supreme Beinc, who 
will punish in this world for every sin committed, though he does not 
believe that punishment will be inflicted in the world to come, is a com- 
petent witness, Shaw v. Moore, 25. 

5. The fact of the registration of a deed, without its having been proven, 
will not entitle it to be read in evidence. Williams v. Griffin, 31. 

6. In ascertaining whether an instrument was intended by the maker to 
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operate as a bond or as a will, words which may not change the legal 
effect of the instrument, and may, therefore, be immaterial in construing 
it, supposing its character to have been established, may be quite material 
in ascertaining its character; and though their alteration or erasure may 
be of no importance in the former point of view, yet they are quite ma- 
terial in the latter. Smith v. Eason, 34. 

7. Where, from the loose manner in which the parties have dealt with each 
other, it is not possible to show the precise quantity of commodities de- 
livered, or their quality, or value, it is proper to allow jurors to act on 
evidence which will enable them to approximate the truth of these facts. 
Harrison v. Bridges, 77. 

8. One who has a direct, certain, legal interest in the event of a suit, is not 
a competent witness on the side of his own interest. Blum v. Stafford, 94. 

9. The interest which will disqualify a witness, is any interest that can be 
asserted in a court of justice, whether a common law court or a court of 
equity. bid. 

10. A copy of a grant taken from a book in the office of the Secretary of 
State, purporting to be issued in 1716, by Charles Eden and others, who 
were the Governor and Council, although but lately registered, is admis- 
sible as evidence of title. Archibald v. Davis, 133. 

11. A plot by a surveyor, representing various tracts and lots of land of the 
ancestor, corresponding in number with the number of heirs set out in 
the petition, filed with the papers of the case, and registered with them, 
was properly taken as the plot referred to in the report of the commis- 
sioners, and admitted as evidence to explain such report. bid. 

12. Where the subscribing witness to a bond, having purchased the interest 
therein without endorsement, sold the same without endorsement, on a 
credit, with the avowed purpose of making himself competent to testify, 
and states that it was, at the time of the trade, and still is, his purpose, 
not to make his vendee pay for the bond, unless he can recover it, but 
says there was not any understanding to that effect between them in the 
trade; /eld that he is legally admissible. Purvis v. Albrition, 171. 

13. Where the fact is assumed that the property of the plaintiff came to the 
defendant's possession, and was used by him, and no question is raised as 
to the nature and terms of the contract of purchase, a letter ordering the 
property to be sent, was not necessary evidence, and it was not error to 
proceed without it. Hollingsworth v. Smith, 270. 

14. The purchase of a particular estate in land by a reversioner, is no evi- 
dence tending to show that a claim for damages, which the purchaser 
had, on account of waste theretofore committed, was settled in that pur- 
chase. Dupree v. Dupree, 387. 

15. It is no objection to the declarations of a slave, as to the state of ite 
health, that they furnish additional evidence of their truthfulness. Wallace 
v. McIntosh, 6. 

16. Therefore, where a female slave declared that she was affected with a 
prolapsus uteri, and offered to submit to an examination of her person, in 
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verification of her statement, the latter part of the discourse forms no 
good ground of exception to the evidence. Jbid, 

17. A witness is not competent to testify to what a deceased witness swore 
on a former trial, unless he says he is able to state the substance of all 
that was deposed to by the deceased witness. Wright v. Stowe, 516. 

An exception to the competency of the witness, need not set out the testi- 
mony which the witness was called to give. bid. 

Vide Arsirrament, 2; Burcrary, 2; Devisavirt vet non, 2, 3; Parox 
contract, 1; ConSTITUTIONALITY OF A LAW. 


EXCHANGE OF GOODS. 
Where there has been a temporary exchange of articles, there is no princi- 
ple that requires that the one shall be returned to the former owner be- 


fore the other can be recovered. Joell v. Paul, 75. 
EXECUTOR. 


1. No action can be maintained against an executor, as executor, for money 
had and received by him, after the death of the testator. Hailey v. 
Wheeler, 159. 

2. For the executor of an estate to permit a slave bequeathed to a daughter 
to remain with her, at the late mansion of the deceased, for ten years, 
without himself ever assuming any control over the slave, is certainly 
some evidence of an assent. Propst v. Roseman, 130. 


EXECUTION SALE. 
1. One who contracts for land, and stipulates that the title shall be made to 


a trustee for the benefit of his wife when the purchase-money is paid, 
and who enters and holds as tenant to the vendor, has no legal right that 
he can convey, or which can be sold under execution; and the only effect 
his deed, or that of the sheriff, could have, would be to put the purchaser 


EXPERTS. 
Where some of the terms in which a contract is expressed, are words of 


science or art, which require the evidence of experts to explain them, the 
jury, of necessity, must pass upon the meaning of those words; but being 
ascertained by them, the duty of the court is, still to give a construction 
to the contract. Silverthorn v. Fowle, 362. 
Where there are not such terms, the construction is entirely with the court. 


Tid. 
EX POST FACTO. 

A law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
meaning of the constitution. State v. Bond, 9. 


EXPUNGING A RECORD. 
It is error in a court to rescind an entry made on a previous day of the same 


term, which truly statesa fact that did occur. Underwood v. McLaurin, 17. 
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into possession, so as to make him capable of receiving a release. Wil 
liams v. Council, 206. 

2. Where a husband buys land, which is paid for with his money, but .di- 
rects that the title sliall be made to a third person, in trust for the wife, 
he has no such trust-estate as can be sold under execution. Jbid. » 

3. Where a trust is divided by giving a particular estate to A, with the re- 
mainder or reversion to B, the trust-estate of A cannot be sold by exe- 
cution under the Act of 1812. bid. ; 

4. A purchaser at a sheriff’s sale under a venditioni exponas, is not. bound 
to show any thing in relation to the disposition of property, which had 
been levied on under the previous exccution. Chasteen v. Phillips, 459. 

5. A levy, endorsed on a justice’s execution, as being made “on three tracts 
of land, containing three hundred acres, on Caney Fork,” is not suffi- 
ciently definite to comply with the requisites of the Act of Assembly. Jbid. 

6. Facts, merely collateral to the description contained in a levy endorsed 
on a justice’s execution, cannot be adduced to extend, or help out, an 
insufficient description of the land levied on. vid. 

7. Only such estate as a debtor has, passes by virtue of an execution sale. 
Homesley v. Hogue, 481. 

8. The owner of an ultimate estate in chattels, cannot maintain an action 
against a sheriff, who has an execution aguinst the owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels. bid. 

9. A sale of land under, and by virtue of, a judgment and execution, trans- 
fers, at law, all the estate, rights and interest, of the defendant, in the 
execution; even the legal estate which he holds as trustee. Giles v. Palmer, 
386. 

10. One who purchased a trust-estate under execution, previously to the act 
of 1812, only got the possession of the defendant in the execution, and a 
right in a court of equity, to be substitued to the rights of the creditor whose 
debt he paid. TZuylor v. Gooch, 436. 

11. A purchaser at an execution sale, is not bound to see that the sheriff sold 
on the proper day in the week. Reid v. Largent, 454. 


FERRIES. 

1. The right of a ferryman to his toll, is by the common law; and every 
subtraction from his profits, by carrying his customers over the same 
stream, whether for pay or not, is an injury for which he may recover 
damages, Tuylor v. Wilmington and Manchester Rail Road Company, 
277. 

2. The customers of a ferry are those wishing to go along the highway, of 
which the ferry constitutes a part, and whom he would be bound to tran- 
port on being called on by them, and not such as wish to travel from one 
of the ferry landings to a point out of the highway. bid. 

3. The Act of Assembly, Rev. Code, ch. 101, sec. 30, recognises the com- 
mon law remedy, and further gives a penalty of two dollars for every 
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transportation of passengers, &c., within ten miles of an established ferry, 
tf done for pay. Ibid. 


4. The’ object of the private Acts of Assembly in favor of William Dry, 


‘ 


passed in 1764, and of Benjamin Smith, in 1784, was to effect.a commu- 

ication befween the towns of Wilmington and Brunswick, by means of 
two ferries, and a road over Eagle’s island, between them ;-and the custo- 
Iners-to these ferries, would be only those designing to travel along this 


_-highwa¥, ora part of it, and would not include one designing to pass 


from oné of the ferry landings to a point on the island not in the high- 
way. Ibid. 


FORCIBLE TRESPASS. 


1. 


to 


To make a trespass for an entry on land indictable, it must be committed 
manu forti, in a manner which amounts to a breach of the peace ; or (ac- 
cording to some authorities) which would necessarily lead to a breach of 
the peace, if the person in possession were not overawed by a display of 
force, and thus be induced to forbear from resistance. State v. Ross, 315. 


. Where, therefore, one, having a right to enter on land in the possession 


of a tenant at sufferance, went with four others, and commenced building 
on the land outside of the tenant's enclosure, without invading his dwell- 
ing, or molesting his enclosure, without any display of arms, or actua- 
breach of the peace, it was Held not to be indictable. bid. 


3. Whether at the common law, one who has the right of entry may not 


use force, if necessary, to assert his right, is an unsettled question. bid. 


FRAUDULENT CONVEYANCES. 


1. 


2. 


3. 


A voluntary conveyance of personal property passes the legal title as to 
subsequent purchasers, though void as to creditors. Green v. Kornegay, 66. 
A creditor.can only take advantage of a voluntary and fraudulent convey- 
ance by reducing his claim to a judgment, and seizing the property under 
an execution. bid. 

A party seeking to avoid a conveyance as voluntary, has no ground to 
complain of the principle thus laid down: “ Where a parent greatly em- 
barrassed, which embarrassment ends in insolvency, makes a conveyance 
to a child, it devolves upon the child to’show that he gave a fair price for 
the property, actually paid, either in money or money’s worth.” Black 
v. Caldwell, 150. 


. Where, in a question whether a certain deed was fraudulent and void as 


to creditors, facts were adduced and relied on by both parties, and many 
of the usual badges of fraud were proved, and where among other facts, 
it appeared that a small balance, out of a large consideration recited in 
the deed, was unpaid, it was error in the court to make the question of 
fraud turn upon the payment, or non-payment, of the whole considera- 
tion expressed in the deed. Felton v. White, 301. 


4 


FREE NEGROES. 
Vide Contract, 1. 
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GRAND JURY. 
Vide Ixpicrment, 2. 


GUARANTY. <* 

1. The notice given to a guarantor that he is looked to for the delit guar- 
anteed, must be positive and unconditional. Spencer v. Carter, 287. 

2. Where it is clear that early notice to a guarantor, of the failure to pay 
of the person whose debt he has guaranteed, could have been of no ben- 
efit to him, such early notice is not required, and the want of diligence, 
in this respect, does not impair the guarantor’s obligation. Zhe Salem 
Manufacturing Company v. Brower, 429. 

Vide Srat. or FRAUDS. 


GUARDIAN AND WARD. 
Vide SALE oF AN INFANT'S LAND. 


HARBORING SLAVES. 

To constitute the offence of harboring a runaway slave, it is not necessary 
that, at the time of first receiving the slave, the defendant conceived the 
purpose of fraudulently harboring, if his acts afterwards plainly evinced 
such a purpose. State v. Burk, 7. 


HIGHWAYS. 
Vide Ferrtes; Cart-ways. 


HOLOGRAPH WILL. 

Vide Devisavit VEL Now, 4. 

HOMICIDE. 

1. If a man deliberately kill another to prevent a mere trespass on his 
property, (whether that trespass could or could not be otherwise pre- 
vented,) he is guilty of murder. State v. McDonald, 19. 

Though a person may enter into a fight willingly, yet if in its progress, he be 

sorely pressed, that is, put to the wall, so that he must be killed or suffer 

great bodily harm unless he kill his adversary, and under such circum- 

stances he does kill, it is but excusable homicide. State v. Ingold, 216. 

3. Where a Judge, in charging the jury in a case of homicide, presents two 
views of the evidence, in one of which his instruction is erroneous, though 
the other was right, if it be left uncertain whether or not the verdict of 
the jury was predicted on the erroneous instruction, the defendant is en- 
titled to a venire de novo. Ibid. ; 

4, Where a female slave was in the act of resisting the rightful authority of 
her master, and another slave, her husband, approached with the inten- 
tion of violently aiding the resisting slave, heedless of the consequences, 
and did give such aid as made it necessary for the master to turn his 
force upon him, by which he was exposed to a fatal blow from the prin- 
cipal, such interfering slave, as well as the principal, is guilty of murder, 
State v. David, 353. 

5. There is no analogy to be drawn between cases where a free person is 
on trial for homicide, and a slave for slaying his master. bid. 


2 


to 
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HUSBAND AND WIFE. 
Vide Degn, 4; Execution sA.e. 


INDICTMENT. 

1, The allegation of a bill of indictment, charing A and four others with an 
‘Ussault on Byis tot proved by the production of a record, which sets 
forth a bill of indictment, charging A and five others with an assault on B. 
State v, Harvell, 55. 

2. Where 4 record shows that a grand jury was drawn and empannelled, 
sworn and charged to enquire for the State, of and concerning all offenses 
&c., and by such grand jury, “it was presented in manner and form fol- 
lowing, that is to say,” setting out the bill of indictment; the record is 
sufficient without copying the entry of “a true bill,” usually found on the 
backs of indictments. State v. Guilford, 83. 

3. In an indictment for cheating by false tokens, in obtaining an article of 
property from a person by means of a counterfeit piece of coin, to wit, 
a counterfeit quarter of a dollar, it is not material to aver to what curren- 
cy the coin, intended to be counterfeited, belonged. State v. Boon, 463. 

4. Nor is it necessary to aver that the spurious coin used, was made like 
the one alleged to be imitated; the word “counterfeit” being a sufficient 
allegation of that fact. bid. 

5. Where the indictment charged that the article was obtained by means 
of a false coin, it was not necessary to aver that this was done by passing 
it. Ibid. 

6. Nor, in such an indi¢tment, is it necessary to allege the value of the thing 
obtained, or to aver that it was of any value, if it be a thing recognised 
as property. Ibid. 

7. Nor is it necessary to aver that the thing obtained was the property of 
the person from whom it was alleged to have been obtained. bid. 

8. If the last objection had been otherwise good, it would have been obvi- 
ated by the statute; Rev. Code, ch. 35, sec. 14. bid. 

Vide Forcisie trespass, 1, 2, 3; Rerea oF A PENAL STATUTE ; SELLING 
LIQUOR TO A SLAVE. 


INDEMNITY. 

A sheriff who has failed to assign a bail-bond, cannot recover against the 
obligors to the same, until he has paid the money to the plaintiff in the 
judgment, or at least, until there is a judgment against him for it. Pool 
v. Hunter, 144. 

INFANT. 

1. Timber furnished to an infant to enable him to build a dwelling on his 
land, is not a necessary. Freeman v. Bridger, 1. 

2. An infant, who has a guardian, cannot contract for necessaries. Jbid. 

3. The proviso of a new action, as a saving to an infant, against the statute 
of limitations, is a personal protection, and the grantee or releaseé of an 
infant, has no right-to set up the same. Williams v. Council, 206. 

Vide Save or AN INFANT'S LAND. 
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INN-KEEPER. 

1. An inn-keeper, by the custom of the land, is liable as an insurer for the 
goods and animals which his guest has with him for the purposes of the 
_ Neal v. Wilcox, 146. 
2. But jf his customer is only a boarder, or the goods and‘animals are en- 
trusted to the landlord upon a special contract, or if they are not placed 
in the inn or its appurtenances to be kept, he is only liable for negligence, 
as any other bailee. bid. 

3. Hence, an inn-keeper is not liable, without proof of negligence, for the 
loss of a mule, put by a “drover” into a lot belonging to the landlord, 
separate from the inn, to be kept under a special agreement. bid. 


INTENTION. 
Vide HarborinG A SLAVE. 


INTEREST. 
Where an agent has money in his hands, and when demanded, denies his 
obligation to pay, there is no principle upon which he can be charged 
with interest, further back than the time of such demand. J/yman v. 


Gray, 155. 


JOINT-OWNERSHIP. 

1. Where a joint-owner of property, authorised to sell, warrants the sound- 
ness of the property, which turns out to be defective, aud the seller pays 
for the defect without suit, the other joint-owner is liable to contribute to 
the loss in proportion to his interest. Davis v. Burnett, 71. 

2. If one joint-owner of a crop sells to the other his share of it to pay a 
debt, and it is divided in the presence of both, for the purpose of ascer- 
taining the amount to be credited on the debt, there is no trespass in the 
purchasing partner’s removing the property, though forbidden by the 
other. Warbritton v. Savage, 382. 


JOINT-TRESPASSER. 
A and B were tenants in common of a tract of land. A, with the sanction 
and assent of B, employed a surveyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a 
trespass on an adjoining tract; Held that B was equally liable for such 
trespass. Liliott v. McAay, 59. 


JUDGE AND JURY—THEIR RELATIVE DUTIES. 

1. A mere omission of the Judge to charge the jury on a particular point, 
where no specific instructions on it have been asked, is noterror. Ward 
v. Herrin, 23. 

2. A petitioner under the 4th sec. of 58th ch. of the Rev. Statutes, (for the 
relief of insolvent debtors) is entitled to insist that suggestions of fraud, 
made by a creditor, shall be verified by the oath of the creditor and tried 
by a jury; and it is error in a Judge to decide upon such suggestions, 
without submitting them in an issue to ajury. Purvis v. Robinson, 96. 
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3./Tt was Held not to be error in a Judge to leave it for the jury to decide 
whether the cutting down of 182 timber trees entitled the party to more 
than nominal damages, and if so, how much. Archibald v. Davis, 133. 

4. Where special instructions are prayed for in thestrial of a cause, it is the 
duty of thecourt to respond, either by adopting the prayer, or by refus- 
ing to doso.” But he is not required to charge in the language in which 
the application is made ; if he substantially conveys the idea to the jury, 
it is sufficient. Marshall y. Flinn, 199. 

5. Where the court erred in ruling out testimony, and a proposition is made 
by the counsel on the other side to waive the objection and admit the 
evidence, which is declined, the error is cured by this waiver and refusal. 
Ibid. 

6. If a Judge omits to state the testimony as fully as counsel wish, he ought 
to be requested, before the jury retire, to make his statement of the evi- 
dence more full; but it is not a ground for excepting to the charge where 
no request of that kind has been made. Boykin v. Perry, 325. 

7. It is error to leave a jury to draw inferences without evidence. Wake- 
field vy. Smithwick, 327. 

8. “Due return” of process, means a proper return made in proper time. 
What is a proper return in form and substance, ‘is a question of law, to 
be decided by the court; but whether a return was made in proper time, 
is a question of fact, to be decided by a jury. Wangh v. Brittain, 470. 

9, It is error in a Judge to leave a question to the decision of the jury 
without some evidence bearing on such question. Dula vy. Cowles, 519. 

10. If a Judge charges substantially according to law, there is no ground for 
exception. State v. Shaw, 440. 

11. One who prosecutes another, cannot be protected where the facte 
charged do not amount to an offense in law. Smith v. Deaver, 513. 

12. Where a Judge fails to exercise his discretion in appointing an officer, 
from a mistaken opinion that he has no discretion, it is a ground of 
appeal; although if he had exercised his discretion, his judgment would 
not have been subject toan appeal. Stevenson v. Stevenson, 472. 

13. In such a case, the decision will be reversed and the cause removed 
to the court below, that such discretion may be exercised. bid. 

Vide Damaces, 2,7; Fravpv.ent conveyance, 3; Homicipe, 3; Practice, 1, 
2; Staxver, 2. 

JURISDICTION. 

1, Where divers dealings are included in an account, the aggregate of which 
exceeds sixty dollars, the plaintiff ean omit, or give credit for, any items 
he may choose, so as to bring the case within the jurisdiction of a single 
magistrate. Waldo v. Jolly, 173. 

2. Where there is but one item of dealing, which goes beyond sixty dollars, 
this cannot be done. bid. 

3. The plaintiff cannot, however, after thus obtaining jurisdiction, prove the 
account under the book-debt law; for under that, he has to swear that 
the account sued on contains a full statement of all their dealings. bid. 
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LARCENY. 

1. Under the 34th ch., sec. 36, and 107 ch., secs. 31, 32 and 34, of the Re- 
vised Code, the Superior Courts have not original jurisdiction of the of- 
ferice of grand larceny committed by a slave. State v. Harriet. 264. 

2, Although being found in the possession of stolen goods, after a certain 
length of time, does not create a presumption of the possessor’s guilt, yet, 
it is a fact that may be considered by the jury, with the other facts of 
the case. State v. Shaw, 440. 

3. Acts which would constitute aiding and abetting in grand larceny, will 
justify a conviction for petit larceny, when that ischarged. bid, 


LEGAL TITLE. 

Vide Esectment, 5. 
LEX LOCI. 

Vide Presumptions. 
LEVY. 

Vide Execution sare, 4. 
LIEN OF A FI. FA. 


Vide CopartNersnip Goons. 


LIMITATION OF SLAVES. 

A bequest of a slave for the life of the legatee, without any limitation overs 
passes only a life-estate to such legatee. The assent of the executor ex- 
tends no further than to the life-interest, and the reversion is in the ex- 
eentor, which he may recover after the falling in of that interest. J/c- 
Kinley vy. Scott, 197. 


LUNATIC. 

An action accruing to a lunatic can only be brought in his name. Green 

v. Kornegay, 66. 
MANDAMUS. 

}. A mandamus to the justices of a county to compel them to do a thing 
in their publie capacity, requires “a return” by them as a body. MeCoy 
v. The Justices of Harnett county, 180. 

2. Where an alternative mandamus was directed to the justices of a county, 
and one set of them, as individuals, made a return of one import, and 
another set of them made a return of a different import, no convention 
having taken place to get the voice of the majority, it was Z/eld that the 
return was a nullity, and that all the proceedings in the cause, predicated 
on it, were erroneous. bid. 

MASTER AND SERVANT. 

A master is not liable for the wilful trespass of his servant. Wesson v. Jail 

Road Company, 379. 


MILLS. 
Vide Damaces, 1, 9. 
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NEGLIGENCE. 
‘Vide Brrxixe woons; Diricence, &c., 1, 2, 3. 


NEGOTIABLE NOTE. 

A note made payable to “T. D., cashier,” negotiable and payable at a par- 
ticular bank, which Rote is made for the purpose of being discounted at that 
bank, but is rejected and not discounted, is afterwards sold and delivered 
to a third person, by the principal therein, without the assent of the 
sureties ; “Feld that T. D. could not recover against the surety on such 
note, for the benefit of such third person. Dewey v. Cochran, 184. 

NEW PROMISE. 


Vide Srarcre or Limitations, 2, 9, 10. 


NEW TRIAL 


Whether a verdict is against the weight of the evidence, is a matter solely 
to be determined by the Judge trying the cause, and the question of a 
new trial on that ground, must be conclusively decided by him. Boykin 
v. Perry, 325. 

NOTES, BILLS, &e. 

Vide Gearanrty, 1, 2. 

NOTICE. 
Vide Guaranty, 1, 2. 


NUISANCE. 

The Legislature having by various Acts declared the Neuse river, between 
certain points, a navigable stream, it is a nuisance to build a bridge across 
the same between these points, so as to prevent the passage of boats, 
and such nuisance may be abated by any one. State v. Dibble, 107. 


OFFICIAL BOND. 

Under the 9th sec. of 79th ch. of Rev. Code, a bond given by one at Oct. 
Term, 1851, conditioned for his faithful discharge of the duties of an office 
for one year from the date, can be recovered on, notwithstanding the of- 
fice expired at the January Term, 1852, and the breach was subsequent 
to that date. Joell v. Cobb, 258. 


OVERFLOW OF LAND. 

If water be ponded back on the land of another by the erection of a mill- 
dam, he is entitled, in the remedy by petition, to nominal damages, whe- 
ther there be actual damage or not. Wright v. Stowe, 516. 

PAROL CONTRACT. 

1. Where the terms of the hiring of a slave are proclaimed previously to the 
public exposure of the slave for hire, one of which was, that he was not 
to be removed beyond the limits of the county, a bond subsequently given 
for the price, and containing some other stipulations as to the treatment 
and management of the slave, does not supersede the parol contract as 
to removing the slave. Daughtry v. Boothe, 87. 
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2. A party made a bill of sale of personal chattels in the ordinary form, and 
there was a parol agreement made at the same time, that the articles 
should be delivered on a given day, which was not done; eld thatthe 
title to the property passed from the date of the conveyance, notwith- 
standing the-parol agreement. Gwynn v. Hodge, 168. 

3. Parol evidence may be admitted to prove a contract where there was 
an ineffectual attempt to reduce it to writing. ent v. Edmondston, 529. 


PARTY TO A SUIT. 

A record of proceedings of a court ordering partition of a tract of land, and 
a long acquiescence and actual occupation by the heirs according to the 
proceeding, is obligatory on them, and one thus acquiescing, who was 
mentioned as one of the heirs, in the body of the petition, but was not 
made a party, plaintiff or defendant, is bound by the proceeding, and, 
therefore, may offer it in evidence in support of his title. Archibald v. 
Davis, 133. 


PAWN. 

1. Property delivered as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, is liable to be seized and sold under execution 
against the pawnor. urrett v. Cole, 40. 

2, Property deliversd as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, may be sold by the latter, and a good title passes. 
Smith v. Sasser, 43. 

3. There cau be no parol agreement that a slave shall stand as a pledge. 
Propst v. Roseman, 130. 

PAYMENT. 

Where a third person pays the sum called for in a note, and takes it into 
his possession, it is a question of fact to be decided by a jury whether he 
intended to pay it off for the accommodation of the maker, or to purchase 
it. Runyon v. Clark, 52. 

Vide Accord anp satisraction; Contract, 9; Presumption OF PAYMENT. 


PERFORMANCE. 
Vide Contract, 5. 


PLEADING. 

1. Where the plaintiff declared against the defendant, as exeeutor, for money 
had and received by him as executor, the defendant may either demur 
for the badness of the count, or he may move for a nonsuit, or claim a 
verdict on the trial of the general issue, because the allegation has not 
been proved; and the principle is not varied by the fact, that the allega- 
tion, inits nature, is not susceptible of being proved. Z/ailey v. Wheeler, 159. 

2. Where a party has been tried in the county court upon an indictment 
for an affray, he cannot be again tried for the same act in the Superior 
Court upon a bill for assault and battery. State v. Stanly, 290. 

3. Where a warrant has been brought against an administrator for the debt 
of his intestate, and the justice, before whom it is returned, renders a 
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judgment against him individually, it is error, for which a-recordari, in 
the nature of a writ of error, isa proper remedy. ‘Hare v. Parham, 412. 
y4. The general rule is, in such a case, simply to reverse the false judgment; 
but where it appears that the plaintiff was entitled to a judgment against 
the assets in the hands of the adm’r., the Court will omer the case back 
to the Superior Court, that the question of assets may be tried. bid. 
Vide Arracument, 1; Damaces, 5; Manpamvs, 1, 2; Prorert, 1, 2. 





7 
POSSESSION. 

The acts of going yearly, for a few weeks at a time, to get rails and other 
timber off of land, though only valuable for timber, do not amount to such 
an exercise of ownership as will ripen a defective title, or give an action 
of trespass quare clausum fregit. Bartlett v. Simmons, 295. 

Vide Strat. trm., 6. 


POWER OF ATTORNEY. 
A power of attorney signed by the agent of the beneficial owner of a note, 
is good, though such agent did not derive his authority in writing. John- 
son v. Sikes, 70. 


PRACTICE. 

1. Where evidence of facts not pertinent to the issue, was admitted, upon 
the assurance of the prosecuting officer, that he would introduce other 
facts and circumstances to connect the prisoner with the facts deposed 
to, and no such connecting facts were produced, it was error in the Court 
to leave such evidence to be considered by the jury. State v. Freeman, 5. 

2. Where the agent of one indicted for trading with a slave, swore that he 
liad general instruetion from his principal not to tratlic with slaves with- 
out a written permit, it was J/e/d, that although this, if true, threw the 
onus of further proof of defendant's guilt upon the State, yet it was not 
error in the J udge to leave the enquiries to the jury, whether these in- 
structions had been abrogated, and whether the defendant had specially 
approved of the act. State v. Privett, 100. 

3. Where a case has been transmitted to this Court irregularly and impro- 
‘perly, and decided under the impression that it was here by the consent 
of parties, on its appearing to the Court, at the same term, that it was not 
so brought up by consent, the Court will order the judgment to be vacat- 
ed and the cause stricken from the docket. Mann v. Taylor, 127. 

4. The heirs-at-law of a deceased defendant cannot, against the will of the 
plaintiff's lessor, make themselves a party to an action of ejectment, so 
as to prevent the suit from abating. Watkins v. Lasley, 286. 

5. Where an action of assumpsit was brought upon an unliquidated account, 
a judgment given against the defendant, and an appeal taken to the 
county court, upon a default in that court, it was error to give judgment 
final for the sum recovered below, without an enquiry of damages. 
Hartsfield v. Jones, 309. 

6. The proper rule of practice is, for the party having the right to conclude, 
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to open the argument; the opposite party then replies; and the former 
again replies in the way of conclusion. State v. David, 353. 
7. The rule of evidence, forbidding the counsel in a cause to ask a witness 
on his side, leading questions, may, under certain peculiar circumstances, 
be relaxed, or altogether abandoned, at the discretion of the presiding 
Judge. The exercise of this discretion cannot, ordinarily, be appealed 
from, but when its effect is to deprive the party of competent testimony, 
an appeal is allowable. Gunter v. Watson, 455. > 
. One of the circumstances, authorizing such departure, is where,one wit- 
ness is called to contradict another, in which case, the interrogatory may 
be permitted to embrace the language proposed to be contradicted. Jbid. 
9. Where a sum has been erroneously found by the jury against the de- 
fendant, it will not cure the error for the plaintiff to ofer to remit the 
amount thus erroneously allowed, without actually doing so. Dula v. 
Cowles, 519. 

Vide Eyectment, 1, 2,3; PRorert oF LETTERS OF ADMINISTRATION. 


DH 


PRESUMPTION. 
Vide Buretary, 2 


PRESUMPTION OF PAYMENT. 

1. Where a bond has been standing for ten years, and the presumption of 
payment from the lapse of time is relied on, contradictory and false state- 
ments made by the defendant as to the time, place and manner of dis- 
charging the bond, are not sufficient to repel the presumption. Lowe v. 
Sowell, 235. 

. The presumption of payment arising from the lapse of time, applicable 
to a bond executed in another State, is that allowed by‘our law, and not 
that which prevailed in the State where the bond was eXecuted. Haws 
v. Cragie, 304. 


to 


PROBATE. 


Vide Reetstratioy, 1, 2, 5. 


PROFERT OF LETTERS OF ADMINISTRATION, 
1. Where one sues as administrator, he is not bound to produce his letters 
of administration on the trial. J/Zyman v. Gray, 155. 
2. Where a plaintiff declares as administrator, profert of the letters of ad- 
ministration 1s made in the declaration, and no proof in respect to plain- 
tiff’s representative character, is required on the trial. Dawsv, Taylor, 499. 


PROOF. 
Vide Ixpictment, 1. 


PUBLIC AGENT. 
Where an order made by a county court, directed to a public agent, com- 
manding him to pay a contractor for work done, is revoked by a suise- 
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quent court, such agent is discharged from a promise to pay such order 
made before the revoeation. Dey v. Lee, 238. 


PURCHASE BY AN OFFICER MAKING A SALE. 
A sheriff or other officer cannot purchase at his own sale, either by himself 
or an agent. Stewart vy. Rutherford, 483. 


RAIL. ROAD. 
Vide Supscriprioy, &c.; Necuicence; Dinicence; REASONABLE CARE. 


REASONABLE CARE. 
Vide Dinicence, Xc., 1, 2, 3. 


REASONABLE TIME. 
Twenty days is not a reasonable time to complete a contract, the parties 
living within twenty miles, and one being bound and the other not. 
Mizell v. Burnett, 249. 


RECORDARL 

Where the merits of a case tried before a justice of the peace, are clearly and 
decidedly for the party cast in the trial, and there were circumstances 
tending to show fraud and collusion between the successful party and the 
magistrate, who were brothers, to deprive the former of a fair trial, and 
of the right to appeal; Z/eld that a recordari was proper to be issued, and 
a new trial should be had. Lancaster v. Brady, 79. 

Vide Pieavtye, 3, 4. 


REFUNDING BOND. 
Vide AssENT OF AN ADMINISTRATOR. 


REGISTRATION. 

1. A deed conveying slaves as a gift, but reserving “ enough of the hire of 
the said slaves comfortably to support” the donor, is not a deed in trust, 
but a deed of gift, and is not required to be registered within six months. 
The act of 1854, ch. 19, extending the time for registering deeds of gift 
to two years, applies to one executed April 8th, 1853, a year not having 

, expired from its date to the time of that act’s going into operation. Gor- 
don v. Wilson, 64. 
2. A deed in trust to secure a separate use in property to a wife, is not re- 
quired to be proved and registered within six months, or be void as to 
creditors and purchasers. Green v. Kornegay, 66. 

3. The certificate of a clerk, endorsed upon a deed, or attached to it, show- 
ing that it was proven before him, in his county, followed by an order 
for registration, is sufficient, without showing that it was taken in his of- 
fice and a record made of such probate. Johnson v. Pendergrass, 479. 


. 


RELEASE. 
Although one whose estate is divested and turned into mere right, cannot 
transfer his right by deed, to a stranger, yet, he may release it toa party 
in possession. Williams vy. Council, 206. 
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REPEAL OF A PENAL STATUTE. 
Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to an-acquittal. © 
State v. Cress, 421. 


RESCINDING AN ORDER. 
Vide ExpuncING A RECORD. 


RETURN. 
Vide Manpamus; Suerirr. 


REVERSION. 
Vide LimiTaTION CF SLAVES. 


ROADS. 

1. It is not regular, upon the hearing of exceptions to}the report of a jury 
ordered to lay off a public road, for the court to consider of the propriety 
of such order. Anders v. Anders, 243. 

. An appeal from the judgment of a county court, upon exceptions to the 
report of a jury ordered to lay off a road between certain termini, only 
embraces such exceptions, and does not take up the merits of the petition. 
Ibid. 

3. Under the act of 1844, ch. 36, regulating the common schools, a scholar 
regularly attending a common school, was not bound to work on a public 
road during a holiday occuring within the period of the session, that is, 
during the time for which the teacher was employed under the 13th sec. 
of the same act. Estes v. Oxford, 474. 

Vide Cart-ways. 

SALE OF AN INFANT'S LAND. . 

1. Before the land of an infant can be sold for debt, under the petition of 
his guardian, there must be a judgment of court, that there was a debt 
against the estate of the ward. Coffield v. McLean, 15. 

2. It must also be alleged in a petition for selling an infant's land, that the 
debt to be satisfied, was one against the ancestor, and not simply a debt 


to 


contracted by the ward or his guardian. bid. 


SCIRE FACIAS TO SUBJECT BAIL. 

1. A suit was bronght in the county court, and a bail-bond given for an 
appearance in that court; there was an appeal and final judgment in 
the superior court; it was J/e/d that a sci. fa., to charge the bail, could 
only be brought in the superior court. Turner v. White, 116. 

2. In a sci. fa. to subject bail, it is suflicient to set out that there was a 
judgment, without stating the form of action in which it was obtained. 
Lbid. 

3. It is sufficient to allege, generally, in a sci. fa. against bail, that he be- 
came bound, as bail, at the time of the execution of the original writ, 
and liable by virtue of an Act of Assembly. bid. 
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SHERIFF. 
The words “executed P. R. T., D. Sheriff,” endorsed on a capias, which 


duly issued and came to the hands of the sheriff, are so much a dhe and 
legal return, as to make the sheriff liable as special bail, on the failure of 
him, or his deputy, to take a bail-bond. Washington v. Vinson, 380. 


Vide Jupce ann Jury. 


SIGNING. 
Vide Deen, 4. 


SLANDER. 


1. 


to 


Where, in an action for defamation, it appears that a defendant, author- 
ised by his relation to the party addressed, to make a “ privileged com- 
munication,” in professing to do so, makes a false charge, the inference 
of malice is against him, and the burden is put upor him to show that 
he acted bona fide. Wakefield v. Swithwick, 327. 


. Where a party authorised to make a privileged communication, stated 


false matter, and his Honor left it to the jury to say whether, “ in commu- 
nicating what he had heard and believed to be true,” he acted in good 
faith, and there was no evidence that he had heard any thing, nor any 
as to how he believed, it was held to be error. bid. 


3. The words for whieh an action of slander was brought were, “that the 


4. 


plaintiff had sworn falsely, in a trial before a justice of the peace, as to 
an account in his favor against the defendant ;” J/eld, that the plaintiff 
was not bound to show that the justice of the peace, before whom that 
trial was had, was duly commissioned. Pugh v. Neal, 367. 

One who prosecutes another for perjury in swearing to a matter that 
could not amount to a perjury, (being an immaterial fact,) cannot be pro- 
tected by proving the truth of his charge. Smith v. Deaver, 513. 


SLAVE—SELLING LIQUORS TO A. 


Where a slave handed money to a free negro in a liquor shop, who handed 


it to the liquor-dealer, and received for it a quantity of spirits, which 
then and there was handed by him ‘to the slave, it was J/e/d that he 
Was not guilty of either selling or giving the spirits to the slave. State 
v. Llopkins, 305. 8. P.—State v. Jim Wright, 308. 


SLAVES. 
Vide Homrere, 5. 


STATUTE OF LIMITATIONS. 


1. 


An interval of twelve months “or thereabouts” in the actual occupation of 
land, is fatal to a title based upon an adverse possession of seven years, 
under color of title. Ward v. Herrin, 23. 


2. Where an action of debt is brought onasimple contract, no subsequent pro- 


mise, however explicit, is sufficient to.take it out of the statute of limita- 
tions. Brannock y. Bushinell, 33. 


Os 
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Where one receives money as an agent, no cause of action accrues un- 
tila demand is made, and consequently, the statute of limitations runs 
only from that time. Zyman v. Gray, 155. 

The proviso for a new action within a year after a plaintiff has suffered 
a nonsuit, as a saving against the statute of limitations, means that there 
must be the same real parties plaintiff, and the same cause of action in 
both, but there need not be the same defendant in the new action ‘asin 
the former; nor does the fact that the new action contains’a second 
count upon the demise of other persons, make any difference. Williams 
v. Council, 206. ’ 

Where a slave is put into the hands of a child, upon the marriage of 
such child, without any written transfer, and afterwards the parent wills 
such slave to a third person, upon the death of the parent, the possession 
of the child becomes adverse towards the legatee, and the statute of lim- 
itations runs from that period. Cotten v. Davis, 416. , 

Where there is a trust, created by the agreement of parties, the posses- 
sion of the cestui gue trust is not adverse to that of the trustee, and can- 
not, no matter how long it has been continued, divest the title of the 
trustee. Taylor v. Gooch, 436. 


. Where it was left uncertain whether a possession (relied on to defeat an 


elder title) began in February or March, which was insufficient, in law, 
if it began in the latter month, but good, if in the other, J/eld that the 
party alleging such possession, was bound to show in which month it 
began, or he could take no benefit from it. Edmondston v. Shelton, 451. 
Where a slave had been entrusted to a distributee, on condition that he 
would sign and deliver a refunding bond, it was Held that the possession 
of the distributee was not adverse to the administrator. Howell vy. John- 
ston, 502. + 

There was an agreement to pay a debt in good cash notes, which was 
barred by the statute of limitations; afterwards, within three years of 
the bringing of the suit, the plaintiff asked the defendant for the money, 
to which the defendant said he had paid part of it, and asked how much 
was the balance, which the plaintiff stated to be a certain sum; the de- 
fendant then asked if he could still pay in good cash notes; to which the 
plaintiff replied he could do so; upon which the defendant said he would 
settle and make all right: it was //e/d that this took the original promise 
out of the operation of the statute. J/ceCurry v. McKesson, 510. 


10. Where a promise is barred by the statute of limitations, and a new pro- 


mise is made between the same parties, to do the same thing, the old 
promise is revived, and the replication to the statute, will be a general 
and not a special one. bid. 


STATUTE OF FRAUDS. 
1. 


A promise (not in writing) by an administrator, that he would see a 
debt of his testator paid, or would pay it, is void under the statute of 
frauds. Smithwick vy. Shepherd, 196. 


, 
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2. Under the statute of frauds, a contract, in writing, to sell land, signed by 

the vendor, is good against him, although the correlative obligation of 
«. the buyer to pay the price, is not in writing, and cannot be enforced 
against him. Afizell v. Burnett, 249, , 

3. A contract to make good certain notes on another, received in payment 
for property sold by the plaintiff to the defendant, provided the maker of 
such notes was not good for them at a certain day thereafter, is not 
within the meaning of the statute for the suppression of fraud. Rowland 
v. O Rorke, 337. 

SUBSTITUTION. 

A purchaser at sheriff’s sale, who gets a defective title, has no right, by 
substitution, to take the place of the creditor, and thus bring to his aid 
the dignity of such creditor's debt. Laws v. Thompson, 104. 

Vide Dienrry of pests. 


SUBSCRIPTION TO RAIL ROAD STOCK. 

1. Where a party made a contract, in writing, to take shares of the stock 
of an incorporated company for constructing a rail-road, under the au- 
thority of commissioners, it is not competent for him to prove, by parol, 
that he made such subscription on a condition as to the location of the 
road, which had not been complied with. Rail Road v. Leach, 340. 

2. One of the commissioners appointed, with five others, at a given place, 
to take subscriptions, under the charter of the North-Carolina rail-road 
company, had no right in doing so, to give any assurances as to the line 
of location that would be adopted for the road. bid. 

3. A stockholder in a rail-road company, who seeks toavoid the payment of 
his subscription, upon the ground that one of the termini was materially 
chayged from that designated in the charter, must show that the altera- 
tion was made without his concurrence or consent. bid. % 

4. Whether, in this case, if he had objected to the change of the terminus, 
inasmuch as he had power to prevent it by an injunction or mandamus, 
the Court would have regarded the defense as valid, Quere? bid. 


SUPREME COURT. 
Vide Practice, 3. 


TENANCY. 
Where a person had rented a place to another to make a crop, in which 
they were to go halves, the owner furnishing a horse, it was Held to be 
a tenancy, and the tenant might bring trespass against his landlord for 
forcibly entering and breaking his close. Hatchell vy. Kimbrough, 163. 


Vide Damaces, 2. 


TRESPASS. | 
Vide Jomnt-ownersuiP, 2; Jomt-TRESPASSER, 1. 


TRUST ESTATE. 
VideSrar. Lia 6 |) 


¥ 
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USURY. 

A negotiable instrument made for the purpose of being sold in the market 
at the best price, endorsed by the payee in furtherance of that purpose, 
and sold for cash, by the agent of the maker, at a greater discount than 
six per cent. per annum, is usurious. Bynum v. Rogers, 399. 


WARRANTY. . 

A warranty on the sale of a soda-fountain, that it was in good condition, is 
broken, if, from an inherent defect in its construction, existing at the 
time of the sale, it was liable to get out of order, from time to time, and 
from that cause failed to answer the purposes for which it was designed, 
although it was in a condition to make good soda-water on the day of sale. 
Pritchard vy. Fox, 140. 

Vide Damaces, 2; JoinT-oWNERSUIP. 


WASTE. 
It is no objection to an action on the case in the nature of waste, that the 
reversioner purchased the estate of the particular tenant, after the waste 
was committed. Dupree v. Dupree, 387. 


WILL. 

Where the word isswe is used in a will, in relation to the interests of a son 
and three daughters of the testator, and as to the daugliters, it is clear 
from other provisions of the will, (interpreted under a settled rule of law) 
that children living at their deaths are meant, the same meaning must be 
attributed to it in regard to the son. Gibson v. Gibson, 425. 

Vide Drvisavit vEL Noy, 1, 2, 3, 4. 


WITNESS—COMPETENCY OF. 
Vide Evinence, 3, 4, 8, 9, 12, 17. 


WRIT OF ERROR. 
Vide Pieapine, 3. 








